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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 20 Decenber 1956, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunments upon finding him guilty of m sconduct. The
specifications alleges that while serving as a fireman-watertender
on board the American SS MORVACI SLE under authority of the docunent
above described, on or about 21 March 1956, Appellant assaulted and
battered a nenber of the crew named Henry F. Farrell.

The hearing was comenced on 28 March 1956 and adj ourned
several tinmes while attenpts were nmade to obtain the deposition of
t he seaman all egedly assaulted. On 10 Decenber, the Investigating
O ficer introduced in evidence the deposition and rested his case.
Appel I ant declined the opportunity to testify stating that he woul d
remain silent, except for his plea of not guilty, because he could
not prove his case.

After considering the evidence, the Exam ner announced the
decision in which he concluded that the charge and specification
had been proved. An order was entered suspending all docunents,
i ssued to Appellant, for a period of three nonths outright and six
nmont hs on ei ght een nont hs probati on.

The deci sion was served by mail on 20 Decenber 1956. Appea
was tinely filed on 24 Decenber 1956

FI NDI NGS OF FACT

On 21 mar ch 1956, Appel | ant was serving as a
fireman-wat ertender on board the American SS MORMACI SLE and acti ng
under authority of his Merchant Mariner's Docunent no. Z-614617
while the ship was in the Port of New York

Appel l ant and Henry F. Farrell, an oiler, shared a roomon the
shi p. These two seanen had engaged in a fight with each other



about six nonths earlier during the same voyage.

After conpleting the 2000 to 2400 watch on 20 March 1956
Farrell went up on deck and had several drinks. About 0100,
Farrell went to his room where Appellant was sitting on his bunk
after standing the sanme watch in the engine room Both seanen were
preparing to go ashore. Appellant asked Farrell why he had not
tal ked to Appellant during the watch. Farrell stated that he did
not want to listen to Appellant and angry words were exchanged. As
Farrell bent over the basin to wash his face, he was struck on the
head from behi nd by Appellant and knocked to the deck. Farrell was
found lying on the deck by another crew nenber shortly afterward.
Farrell was bleeding fromhis nose and his face was bruised. He
was given first aid at the tine and treated at the U S. Public
Health Service Hospital later in the nmorning. Farrell said that no
weapon had been used by Appellant. 1In reply to a log entry about
this incident, Appellant denied having attacked Farrell.

Appel lant's prior record consists of a probationary suspension
in 1947 and an adnonition in 1951.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant contends that he did not strike Farrell; the
|atter's sworn statenent are inaccurate; and Farrell admtted that
he was under the influence of alcohol at the tine of the alleged
assaul t.

OPI NI ON

Appel | ant chose to represent hinself at the hearing and to
rest on his plea of not guilty although he was fully advised by the
Exam ner of the right to testify. Qpposed to Appellant's bare
denial of the allegations is the deposition of Farrell which
contains substantial evidence in support of the specification.
Farrell admtted that he had been drinking but only after he had
conpl eted standing his watch at mdnight. There was ill feelings
between the two seanen as a result of their prior fight and
Farrell's deposition indicates that nobody el se except hinself and
Appel l ant was in the room when Farrell was injured. Under these
circunstances, | am inclined to agree wth the Examner's
acceptance of the version presented in Farrell's deposition. It
was up to Appellant to refute this evidence if he could.
Neverthel ess, he did not attenpt to present any evidence in his
behal f. Consequently, the conclusions and order of the Exam ner
wi ||l be sustained.

ORDER
-2



The order of the Exanm ner dated at New York, New York, on 20
December 1956, is AFFI RVED.

J. A Hrshfield
Rear Admiral, United States Coast CGuard
Acti ng Comrandant

Dat ed at Washington, D. C., this 2nd day of Cctober, 1957.



